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Guidelines for drafting qualified domestic relations orders for the South Carolina Retirement Systems
I.
Introduction and general information
The South Carolina Public Employee Benefit Authority (PEBA) has prepared the following guidelines and related model order to assist members of the bar in drafting qualified domestic relations orders (QDROs) to provide a spouse or former spouse of a member of one of the defined benefit retirement plans administered by PEBA with the right to receive all or a portion of a benefit payable from the plan with respect to the member.

This information is provided to help you understand PEBA, its plans, and procedures. These guidelines and related model order are specific to PEBA and should not be used to draft orders relating to other retirement plans. These materials contain general information and are subject to change at any time.
A.
Definitions
As used in these guidelines and the related model order:

1.
“Alternate payee” means a spouse or former spouse of a participant who is recognized by a domestic relations order as having a right to receive all or a portion of the benefits payable by a retirement system with respect to such participant.
2.
“Participant” or “member” means a member, whether active, inactive, or retired, of a retirement system.
3.
“Retirement system” means one of the four defined benefit plans administered by PEBA identified in Section I(B)(1) below, which may be collectively referred to as the “retirement systems.”
B.
Applicable plans
1.
Defined benefit plans

PEBA reviews, approves, and administers QDROs for four qualified, defined benefit governmental pension plans: 
· the South Carolina Retirement System (SCRS),
· the South Carolina Police Officers Retirement System (PORS), 
· the Retirement System for Members of the General Assembly of the State of South Carolina (GARS), and
· the Retirement System for Judges and Solicitors of the State of South Carolina (JSRS).
Because the plans are separate plans, a QDRO must specifically identify the name of the plan to which it applies. A general reference to the “South Carolina Retirement Systems” or “State Retirement Plan” is not sufficient. Further, because benefits are payable separately for each plan, if a member participates in more than one of these plans, a separate QDRO must be prepared for each plan for which benefits will be divided. 
PEBA also administers the South Carolina National Guard Retirement System (SCNG Plan) defined benefit plan. However, the supplemental benefit provided under that plan is not subject to division by a QDRO.
2.
Defined contribution plans 
PEBA is responsible for the oversight of the primary defined contribution plan offered through the State Optional Retirement Program (State ORP) and the supplemental 401(k) and 457(b) defined contribution plans offered through the South Carolina Deferred Compensation Program (Deferred Comp). These defined contribution plans are directly administered by third-party service providers. These third-party service providers, not PEBA, are responsible for reviewing and approving QDROs for retirement accounts held under those plans. Requests for information about accounts under those plans should also be directed to the applicable third-party service provider and not PEBA. Contact information for these service providers can be found on PEBA’s website at www.peba.sc.gov.
C.
Applicable law
1.
QDRO statutes

The rules, regulations, and requirements for QDROs for the retirement systems are set out in Chapter 18 of Title 9 of the South Carolina Code of Laws (S.C. Code Ann. §§ 9-18-10 et seq.). PEBA encourages practitioners to review Chapter 18 of Title 9 prior to drafting a domestic relations order related to benefits under the retirement systems. As discussed in Section I(D) below, the provisions of Chapter 18 of Title 9 contain requirements for these QDROs that may differ from the requirements for QDROs for plans governed by ERISA and for defined contribution plans.

2.
Anti-alienation provisions

Please note that retirement benefits under the retirement systems, including any right to an annuity, return of contributions, or other benefit, are generally exempt from levy, garnishment, attachment, or any other legal process pursuant to the anti-alienation statute for each plan. See generally Sections 9-1-1680, 9-8-190, 9-9-180, and 9-11-270 of the Code of Laws. With regard to marital assets in particular, Section 9-18-20 of the Code of Laws specifically provides that any retirement benefits at issue in a domestic relations matter are subject to those anti-alienation provisions, except where a division of those benefits is authorized by an approved QDRO on file with PEBA. Accordingly, unless and until a QDRO has been submitted to, and approved by, PEBA for a member’s retirement benefits, PEBA cannot place a hold on, prohibit access to, or redirect any benefits otherwise payable from the retirement systems, even if a domestic relations matter is pending.
D.
Distinctive features of QDROs for the retirement systems
1.
Benefits are not limited to the member’s account balance
SCRS, PORS, GARS, and JSRS are defined benefit plans, not defined contribution plans (e.g., a 401(k) plan). While a lump-sum return of member contributions is payable from the plans in certain instances, the primary retirement benefit available under the defined benefit plans is a lifetime monthly benefit based upon a statutory benefit calculation formula that takes into account the member’s years of service and compensation. This retirement annuity is based solely upon that formula and is not limited by the contributions made by the member or his or her employer.
In contrast, the retirement benefit available under a defined contribution plan is generally limited to the balance of contributions and investment earnings in a participant’s account. Because SCRS, PORS, GARS and JSRS retirement benefits are determined by a formula rather than a member’s contributions, an account statement of a member’s account balance does not necessarily represent the full “value” of the member’s potential retirement benefits under the plan. As discussed in Section II(A)(1) below, an Account Statement and Benefit Fact Sheet, also known as a QDRO benefit estimate, may be requested to obtain information about not only the amount of contributions in a member’s account, but also the amount of the monthly benefit accrued by a member as of a certain date.

2.
The plans are not ERISA plans

SCRS, PORS, GARS, and JSRS are tax-qualified, governmental pension plans that are not subject to the provisions of the Employee Retirement Income Security Act of 1974 (ERISA) or most of the provisions of the Internal Revenue Code (IRC) that govern the division of qualified plan assets. Unlike participants in ERISA plans, a member of the retirement systems may take any action with regard to his or her retirement benefits without notice or consent required from anyone, including the member’s spouse. Also, unlike ERISA plans, the rights of an alternate payee in a member’s benefits under a QDRO are entirely derivative of the member’s rights to those benefits. Alternate payees may not designate beneficiaries, select the type or form of benefits, or make any other similar elections regarding the benefits. Further, in contrast to the rules for ERISA plans, PEBA cannot implement or guarantee the implementation of any irrevocable designation of death benefits or selection of a retirement option for a member’s benefits under the plans. Such designations and elections remain in the control of the member.
3.
Separate accounts are not created or maintained for alternate payees
As noted above, SCRS, PORS, GARS, and JSRS are defined benefit plans and retirement benefits are calculated according to a formula at the time of retirement. PEBA does not maintain separate accounts for members and alternate payees. Unlike a 401(k) plan, the member’s account balance under the retirement systems cannot simply be divided at the time of the divorce and invested separately by the member and the alternate payee. In defined benefit plans, the retirement plan makes all investment decisions and is responsible for ensuring there are adequate funds to pay the guaranteed formula benefits when members retire. Members do not have input into investment of funds and do not bear any investment or longevity risk.

Although no separate account balance is maintained for an alternate payee, once a member’s account enters a pay status, a separate payroll account is established for an alternate payee who is entitled to benefits under a QDRO, and the payments made to the alternate payee will be subject to separate payment instructions, tax withholding, tax reporting, and the like.
4.
Timing of distributions of benefits to an alternate payee
Under state law, an alternate payee is only entitled to a distribution of a member’s benefits under the retirement systems when an approved QDRO is in place and the member’s benefit becomes payable under the terms of the plan. Accordingly, an alternate payee cannot receive any distribution from the plan until the member enters a pay status and starts receiving benefits from the plan. In particular, an alternate payee is not eligible to receive an immediate transfer of funds from a member’s retirement account upon divorce or approval of the QDRO, unless the member is eligible for, and has elected to receive, a distribution from the plan at that time. Further, whether a lump-sum return of contributions or a monthly retirement benefit is payable from the plan, the amount paid to an alternate payee cannot exceed the amount that would otherwise be payable to the member. Put simply, an alternate payee’s right to benefits under the plan is entirely derivative of the member’s rights, and the alternate payee may only receive benefits from the plan at the same time and in the same manner as benefits are paid to the member or, where applicable, the member’s beneficiary. 
Please note that the type of distribution selected by a member determines the type of payment the alternate payee receives. For example, if a member retires with a lifetime monthly benefit, distributions to the alternate payee must also be made monthly from the member’s monthly payment, and cannot be made as a one-time, lump-sum payment. Similarly, if a member elects to receive a refund of his or her member account balance upon termination of employment, the distribution to the alternate payee will also be made as a one-time distribution from that lump-sum payment to the member.
It is also important to note that distributions made to an alternate payee pursuant to a QDRO may only be made prospectively. That is, a QDRO will only apply to future distributions of benefits made after the QDRO is received and approved by PEBA. A QDRO will not apply to any distributions of benefits made prior to PEBA’s receipt and approval of the QDRO.

5.
Death of an alternate payee

By law, the death of an alternate payee under a QDRO terminates any interest the alternate payee had in the member’s retirement benefit pursuant to the QDRO. If a distribution had not become payable to the alternate payee prior to the alternate payee’s death, no payment will ever be made to the alternate payee. If monthly distributions to an alternate payee had begun at the time of the alternate payee’s death, the alternate payee’s portion of the member’s monthly benefit will cease and the member’s monthly retirement benefit will be adjusted going forward to the full benefit amount to which the member would have been entitled absent the QDRO. An alternate payee is not entitled to designate a beneficiary to receive distributions of a member’s benefits after the alternate payee’s death, and distributions that become payable after the death of an alternate payee cannot be paid to a beneficiary, heir, or estate of the alternate payee.
6.
Beneficiary designations under the retirement systems are not automatically revoked by divorce
A QDRO for the retirement systems will not contain any provisions related to the designation of beneficiaries, because a QDRO cannot compel a participant to make a particular beneficiary designation or selection of benefits. However, it is also important for practitioners who are advising clients with regard to the effect of divorce upon a participant’s benefits under the retirement systems to be aware that beneficiary designations under the retirement systems are not subject to automatic revocation pursuant to the provisions of Section 62-2-507 of the South Carolina Code of Laws. Consequently, if a participant has designated his or her spouse as a beneficiary, their divorce will not automatically revoke that designation. If a participant wishes to remove a former spouse as his or her designated beneficiary, the participant must affirmatively make a new beneficiary election with PEBA to make the change.
II.
QDRO review procedures
A.
Requests for participant information

The first step to take in preparing a QDRO for the retirement systems is to obtain information regarding the participant’s benefits under the retirement systems, if the parties have not already done so. In order to properly prepare the QDRO, it is important to verify key information regarding the participant’s benefits, including matters such as which retirement plan or plans the participant has membership in, whether the participant has pre-marital service that should be excluded from the benefits to be divided, whether the participant has retired, and other basic information regarding the participant’s benefits.
Because member records for the retirement systems are made confidential by state law, PEBA cannot release information regarding a participant’s benefits under the retirement systems to an alternate payee or his or her attorney without a valid subpoena or written authorization from the participant. A participant may also request information regarding his or her account directly from PEBA’s customer service department.
1.
QDRO benefit estimates

The most useful information request for determining the marital portion of a participant’s retirement benefits subject to division by a QDRO is a request for an Account Statement and Benefit Fact Sheet, also referred to as a QDRO Benefit Estimate. These estimates are most commonly requested for the dates necessary to establish the marital portion of the participant’s benefits, such as the date of marriage and the relevant date used to set the end of the marriage (e.g., date of separation, date or filing, or date of divorce). The QDRO benefit estimate will provide an unaudited calculation of the participant’s member account balance, years of service credit, and average final compensation as of the requested date. The QDRO benefit estimate also includes an estimate of the monthly benefit the participant had accrued as of the requested date. This estimated monthly benefit is calculated as if the member accrued no further service credit or compensation after the date in question and began drawing a monthly retirement benefit upon reaching age eligibility for an unreduced retirement benefit. 

Please note that the benefit estimate is only an estimate based upon unaudited service and compensation information that may be subject to adjustment upon a member’s actual retirement; the estimate is not a binding calculation of the benefit payable to the member from the retirement system. In addition, it is important to emphasize that PEBA does not calculate a present value of a participant’s retirement benefit, because the determination of present value is a subjective process based upon various assumptions. If the parties require a determination of present value of a member’s future retirement benefit, the parties may wish to consult with a certified public accountant or private actuary. The information provided on a QDRO benefit estimate should be sufficient for the calculation of a present value of benefits by a qualified professional. A determination of the present value of benefits is not required by PEBA for the drafting of a QDRO for the retirement systems.
Please also note that a request for a complete copy of a participant’s retirement systems file will not generally contain the account and benefit information generated on a QDRO benefit estimate. A complete file will typically include documents filed with PEBA such as enrollment forms, beneficiary designations, service purchase requests, and retirement applications. Unlike 401(k) plans that issue quarterly account statements, PEBA does not issue regular monthly or quarterly account statements for the retirement systems; instead, member account statements and benefit estimates for the retirement systems are generated upon request.
2.
Submitting a request for information

In order to submit a third-party request for participant information, please submit an original, signed subpoena or member authorization for the release of the requested information to PEBA’s Legal Department at 202 Arbor Lake Drive, Columbia, SC 29223. A participant may directly request information regarding his or her retirement account from PEBA’s customer service department. The subpoena or authorization request should contain the following information:
1.
Participant’s name and Social Security number;

2.
The information requested;

3.
The relevant dates for any requested information (e.g., date of marriage or date of separation);

4.
A telephone number in case there are questions about your request; and,
5.
An address to which the information should be sent.
The subpoena or authorization request should be submitted with sufficient time such that PEBA will receive the request at least fifteen (15) days prior to the date the response is desired. In particular, please allow an additional 5-7 days for requests submitted by certified mail.
B.
Model order
PEBA has prepared a template model order to assist practitioners in drafting QDROs for the retirement systems. The model order document provides a basic template and boilerplate language that may be used for a proposed QDRO for SCRS, PORS, GARS, or JSRS. Sample language for the substantive distribution provisions of the QDRO can be found in Sections V(A) through V(D) of these guidelines below.
The language in the model order has been approved by PEBA for QDROs related to the retirement systems. The language of the model order may be modified or revised as necessary. However, if you modify the language of the model order, the modified language must meet PEBA’s criteria before the order can be approved by PEBA as a QDRO.
C.
Review procedures

1.
Obtain preapproval from PEBA
Before presenting a proposed QDRO to a judge for signature, a draft of the proposed QDRO should be submitted to PEBA for review. Review and preapproval by PEBA allows the parties to make any necessary corrections or clarifications to the order before it is signed by the judge. If the parties submit a signed order that has not been preapproved by PEBA and that requires changes before it can be approved as a QDRO, the parties will have to go back to the court to have the judge execute a corrected order to be submitted to PEBA.
Draft QDROs may be submitted to PEBA’s Legal Department for review either by email to pebalegal@peba.sc.gov or by mail to:

Legal Department

PEBA

202 Arbor Lake Drive

Columbia, South Carolina 29223
If the draft order is acceptable without any changes, PEBA will notify you that the order has been preapproved and that you may submit the order to the judge for signature. If the draft order requires corrections or clarifications in order to be acceptable as a QDRO, PEBA will send you correspondence explaining the changes that need to be made to the draft order for it to be approved as a QDRO. If the changes are extensive, the correspondence will generally ask that you resubmit your corrected order to PEBA for review and preapproval before presenting it to the judge for signature. If the changes are minor, the correspondence may indicate that, once the corrections are made, you may submit the revised order to the judge for signature without further preapproval by PEBA.
2.
Submit the signed order to PEBA

Once a proposed QDRO has been preapproved by PEBA and signed by a judge, a hard copy of the signed order must be sent to PEBA’s Legal Department at the following address:

Legal Department

PEBA

202 Arbor Lake Drive

Columbia, South Carolina 29223
The order must be a true, certified copy of the signed order, with the original (i.e., not scanned or copied) certification from the clerk of court.
3.
Final approval from PEBA

A former spouse may receive a portion of a member’s retirement benefits only by a court order that complies with PEBA’s requirements and that has been approved by PEBA as a QDRO. PEBA cannot approve and implement an order that is not consistent with PEBA’s requirements.
Upon receipt of a certified copy of a signed order, PEBA will review the order to determine whether it meets the requirements for approval as a QDRO. This review is required even if the order was based on the model order and/or the draft order was preapproved. If the order is not acceptable, the parties must return to court to obtain an amended order. The amended order must undergo the same review procedure as the original order. If PEBA determines an order is not acceptable and does not subsequently receive an amended order that meets the criteria, PEBA will pay benefits as they become due only to the member or the member’s designated beneficiaries.

Final approval and implementation of the order as a QDRO cannot occur until a certified, filed copy of the order is received. Without a valid, approved QDRO, PEBA cannot make any payments to the former spouse.
4.
Changes after approval
Once an order has been signed by a judge and approved by PEBA as a QDRO, the QDRO is placed in the participant’s file to be implemented when distributions become payable from the system. Because a QDRO is a court order, PEBA cannot modify the terms of an approved QDRO at the request or agreement of the parties, but must comply with its terms as approved. If, after the approval of a QDRO, the parties wish to modify or rescind the QDRO, the parties must obtain an order from the court that amends or rescinds the QDRO, as applicable. As with the original QDRO, the parties must submit a true, certified copy of the subsequent order for it to be implemented by PEBA, and any amended order must comply with PEBA’s requirements and be approved as a QDRO by PEBA before it can take effect.
III.
Types of benefits that may be divided by a QDRO
As discussed in Section I(D)(4) above, an alternate payee’s right to receive benefits from a retirement system is entirely derivative of the participant’s right to receive distributions from the system. Accordingly, an alternate payee may only receive benefits from a retirement system when and if a distribution becomes payable from the system. There are four basic distributable events under the retirement systems at which time benefits would become payable from the systems:
1.
Retirement (either service or disability);

2.
Withdrawal of contributions at termination from employment;

3.
Death before retirement; and,

4.
Death after retirement.

It should be noted that the inception of a monthly retirement benefit or the withdrawal of contributions after a participant’s termination from covered employment do not occur automatically upon a participant’s eligibility for those distributions. A participant must submit an application for those distributions. Further, a QDRO cannot compel a participant to submit an application for benefits; rather, the submission of such an application remains at the discretion of the participant. 
Each of these forms of benefits will be discussed, in turn, below. For additional information regarding the benefits available under the retirement systems, please refer to the member handbooks for each system available on PEBA’s website at www.peba.sc.gov. This discussion is generally focused on the benefit provisions for SCRS and PORS. Although the basic concepts are similar for GARS and JSRS, if you are drafting a QDRO for either of those plans, you may wish to carefully review the benefit provisions for those plans; JSRS, in particular, has retirement payment options that are different from the other plans and that may require revision to the model language.
A.
Retirement
1.
Service retirement

Upon reaching the service and/or age eligibility requirements and terminating from covered employment, a member of the retirement systems may retire from the system with a monthly retirement benefit. This monthly retirement benefit for SCRS and PORS is calculated under a statutory formula that multiplies a percentage of the member’s average final compensation by the member’s years of service credited in the system. This monthly benefit is payable for the member’s lifetime. As discussed in Section I(D)(1) above, the amount of the monthly benefits payable to a member is not limited by the contributions made by the member or his or her employer during the member’s employment. The member may also select a survivorship payment option that reduces the maximum monthly benefit payable under the statutory formula in order to convert that benefit into an actuarially equivalent joint-and-survivor annuity that provides a lifetime monthly benefit to the member’s designated beneficiary or beneficiaries.

2.
Disability retirement

Upon meeting the requirements for a disability retirement benefit, a member of the retirement systems may retire from the system with a monthly disability retirement benefit. For SCRS and PORS, this monthly disability retirement benefit is calculated in essentially the same manner as a service retirement benefit, although PORS allows for the projection of additional service credit to be used in the benefit calculation. As with service retirement benefits, a disability retiree may elect the maximum benefit available by law or may select a reduced benefit that provides a survivorship benefit to the retiree’s designated beneficiary or beneficiaries. 
Section 9-18-20(A) of the Code of Laws allows disability retirement benefits to be divided pursuant to a QDRO in the same manner as service retirement benefits. Consequently, for the purposes of a QDRO, a member’s disability retirement benefits will be treated like any other retirement benefits that would be payable to the member, unless the QDRO expressly provides otherwise. If the parties determine that disability retirement benefits should be treated differently than service retirement benefits, a separate paragraph should be drafted for disability retirement benefits in the QDRO.
B.
Withdrawal of contributions

Upon terminating from covered employment, a member of the retirement systems may elect to receive a one-time, lump-sum distribution of the member’s account balance. The payment of the withdrawal of the member’s account cancels the member’s service credit in the system and extinguishes any right to future retirement benefits based upon the service. A member who terminates from covered employment may also leave his or her funds on deposit and, if eligible, later retire with a deferred monthly retirement benefit.
A member’s account balance consists of the member contributions made by the member to his or her account as an active member, along with the interest accrued on those contributions. Interest currently accrues at four percent, compounded annually, on active member accounts. Interest does not accrue on inactive accounts. Please note that a member’s account balance does not include employer contributions to the retirement systems, and PEBA cannot provide information indicating how much a member’s employers have contributed in connection with his or her employment. Members are not entitled to withdraw or receive a lump-sum payment of employer contributions.
C.
Death before retirement

If a member of the retirement systems dies before reaching retirement eligibility, the member’s designated beneficiary or beneficiaries are entitled to a lump-sum distribution of the member’s account balance. In addition, if the member dies while in service and has reached certain eligibility requirements, the member’s designated beneficiary or beneficiaries may be eligible to select a lifetime monthly benefit in lieu of the lump-sum return of contributions and interest. For SCRS and PORS, this monthly benefit upon a member’s in-service death is generally available if the member has at least fifteen years of service credit, among other requirements. Because a member’s beneficiaries may be able to choose between a monthly benefit or a lump-sum return of contributions, the provisions of the QDRO applicable to a member’s death before retirement must address the division of both a monthly benefit payment and a lump-sum payment.
D.
Death after retirement
Upon a member’s death after retirement, the death benefit available to the member’s designated beneficiary or beneficiaries depends upon the payment option selected by the member for his or her receipt of monthly retirement benefits. If the member selected the maximum payment option, referred to as “Option A” for SCRS and PORS, the member’s designated beneficiary or beneficiaries are eligible to receive a one-time, lump-sum return of any portion of the member’s account balance that has not been exhausted through the payment of monthly retirement benefits to the member. Because the amount in a member’s account balance at retirement is often exhausted within five years of benefit payments, it is not uncommon for there to be no return of contributions due upon a retired member’s death under the maximum payment option. This lump-sum return of any unexhausted contributions under the maximum payment option is subject to division by a QDRO.
If the member selected a survivorship payment option, which include “Option B” and “Option C” for SCRS and PORS, the member’s designated beneficiary or beneficiaries are eligible to receive a lifetime monthly survivorship benefit upon the member’s death. However, it is important to emphasize that these survivorship benefits, which are referred to as an “optional form death benefit” under the QDRO statutes, are not divisible by QDRO and cannot be awarded to an alternate payee by a QDRO. Accordingly, when a retired participant who selected a survivorship payment option dies, payments to the alternate payee pursuant to the QDRO end upon the commencement of the survivorship benefit to the participant’s beneficiary or beneficiaries. 

Further, a QDRO cannot require a participant to select a particular payment option for his or her retirement benefits nor require a participant to designate an alternate payee as a beneficiary for any death or survivorship benefits. Such designation or selection remains at the discretion of the participant, and PEBA cannot implement or enforce any agreement or order that would seek to compel the participant to make a particular designation or selection.
IV.
Considerations in dividing benefits
A.
Form of payment
As discussed in Section III above, while there are four distributable events that must be addressed in a QDRO, there are essentially only two forms of benefit payment under the retirement systems that are subject to division by a QDRO: a lifetime monthly benefit and a one-time, lump-sum return of member contributions. Accordingly, in drafting a QDRO, the parties will have to make two determinations. First, what portion of any lifetime monthly benefit payable to the participant (or the participant’s beneficiary upon the participant’s death before retirement, if eligible) will be paid to the alternate payee. And, second, what portion of any return of the participant’s account balance will be paid to the alternate payee.

For distributions made as lifetime monthly benefits, the portion payable to the alternate payee is often determined by awarding the alternate payee a certain percentage of the monthly benefit accrued by the participant as of the date used for the division of the marital property. Similarly, for lump-sum distributions, the portion payable to the alternate payee is often determined by awarding the alternate payee a certain percentage of the participant’s account balance as of the division date. However, rather than using percentages, the parties may also simply award the alternate payee a stated dollar amount of the participant’s monthly benefit and a stated dollar amount from the participant’s account balance.

B.
Additional considerations for percentage awards
1.
Date of division

Where a percentage of a participant’s benefits, rather than a stated dollar amount, is awarded to an alternate payee, the parties generally must determine a date of division for use in the calculation of the amount payable to the alternate payee. The date used for this calculation is typically a date that represents the end of the marital portion of the participant’s benefits, such as a date of separation, date of filing, or date of divorce.
2.
Pre-marital service (service factor fraction)
If the parties were married at the time the participant began employment covered under the retirement systems, a simple award to the alternate payee of a certain percentage of the participant’s benefits accrued as of the date of division is generally sufficient to accomplish a division of the marital portion of the participant’s benefits.

However, if the participant began covered employment under the retirement systems prior to his or her marriage to the alternate payee, the parties may wish to exclude benefits accrued during that pre-marital service from the amounts awarded to the alternate payee. This exclusion of pre-martial service may be accomplished by awarding the alternate payee a percentage of the benefits accrued by the participant as of the date of division, and then applying a “service factor fraction” to reduce that award pro-rata. This service factor fraction generally represents the participant’s years of service during the marriage divided by the participant’s total years of service at the date of division.

C.
Additional considerations for lifetime monthly benefits

1.
Limits on awards from monthly benefits

Because monthly benefits from the retirement systems are payable for the life of the recipient, an award of a portion of a monthly benefit to an alternate payee in a QDRO will continue indefinitely, until the death of the recipient or the death of the alternate payee, whichever comes first. If the parties do not intend for the alternate payee to receive a portion of the monthly benefit indefinitely, the QDRO must be drafted to cap the aggregate amount received by the alternate payee from the monthly benefits at a set amount. If the parties do not put a cap on the total amount that the alternate payee will receive from the participant’s monthly benefit, the alternate payee will continue to receive his or her portion of the participant’s monthly benefit without limitation.
2.
Use of maximum monthly benefit

In calculating the amount of the participant’s accrued monthly benefit to be awarded to an alternate payee, the parties must determine whether the alternate payee’s award will be based upon the “maximum monthly benefit” accrued by the participant as of the date of division or the “monthly benefit” accrued by the participant as of the date of division. If the QDRO awards an alternate payee a portion of the participant’s “maximum monthly benefit,” the alternate payee’s share will be based upon the amount of the maximum monthly benefit accrued by the participant as of the date of division and will not be reduced if the participant selects a reduced survivorship payment option for the payment of his or her benefit at retirement. In contrast, if the QDRO awards an alternate payee a portion of the participant’s “monthly benefit,” the alternate payee’s share will be based upon the monthly benefit accrued by the participant as of the date of division, as reduced in the same manner that the participant’s maximum monthly benefit is reduced if the participant selects a survivorship payment option upon retirement.
For example, assume the maximum monthly benefit under Option A that a participant had accrued as of the parties’ date of division was $2,000 per month, and that the reduced Option C survivorship benefit amount that the participant had accrued as of that date was $1,500 per month. If the QDRO awards the alternate payee fifty percent of the participant’s “maximum monthly benefit” as of the date of division, the alternate payee would be entitled to $1,000 per month (i.e., fifty percent of the maximum monthly benefit amount of $2,000) when the participant retires, regardless of which retirement payment option the participant selects. But, if the QDRO awards the alternate payee fifty percent of the participant’s “monthly benefit” as of the date of division, the amount of the alternate payee’s award will depend upon the payment option selected by the participant at retirement. If the participant selects the maximum payment option, the alternate payee would be entitled to $1,000 per month when the participant retires (i.e., fifty percent of the maximum monthly benefit amount of $2,000). However, if the participant selects the Option C survivorship benefit at retirement, the alternate payee would only receive $750 per month (i.e., fifty percent of the reduced survivorship benefit amount of $1,500).
The use of the “maximum monthly benefit” only pertains to reductions related to a participant’s selection of a survivorship payment option. If a participant retires early with a reduced retirement benefit, the early retirement reduction is applied to the participant’s maximum monthly benefit divisible by the QDRO.

3.
Benefit adjustments

A QDRO must specifically state whether or not an alternate payee is entitled to receive a portion of any benefit adjustments, also referred to as cost-of-living adjustments (COLAs), provided by law to increase a participant’s monthly retirement benefit. For SCRS and PORS, current law provides for retired members to receive an annual one percent increase in their monthly retirement benefits each July, capped at $500 annually.

D.
Interest on alternate payee’s portion

If the parties intend for an alternate payee to receive interest on his or her portion of the participant’s account balance after the date of division, the QDRO must expressly provide for the award of that interest and specify the date on which the interest begins to accrue. If interest is awarded, PEBA will credit interest on the alternate payee’s portion of the participant’s account at the same rate and in the same manner as interest accrues on the participant’s portion of the account until the distribution is made. Under current law, interest is credited to an active member’s account each July 1 at the rate of four percent compounded annually. Interest does not accrue on inactive member accounts or after a member’s retirement.

E.
Provisions that cannot be put in a QDRO

An order cannot do any of the following: 

1.
Require PEBA to do anything that it is not permitted by law to do;

2. 
Require PEBA to provide any type of benefit or option not otherwise provided under the plan;

3. 
Require PEBA to provide a greater benefit than is provided under the plan;

4. 
Pay benefits to an alternate payee prior to the participant’s retirement or request for a refund;

5. 
Require PEBA to pay out the retirement funds before the account goes into pay status;

6. 
Require PEBA to transfer or rollover funds from one member’s account to another;

7. 
Require the participant to choose a particular payment plan or option;

8. 
Require PEBA to maintain separate accounts for the participant and alternate payee;

9. 
Allow the alternate payee to choose a retirement option or designate a beneficiary for his or her portion of participant’s benefits;

10. 
Allow the alternate payee to assign his or her rights to the participant’s retirement benefits to another; or

11.
Make the award of an interest to an alternate payee contingent on any condition other than those conditions resulting in the liability of the retirement system for payments under its provisions.

An order that purports to require any of the above actions will not be approved as a QDRO.
V.
Sample distribution language
This section contains sample language that can be used for the distribution provisions in the model order. The sample language and examples are for illustrative purposes only and do not indicate recommendations by PEBA of any particular method for dividing benefits or the amount of benefits awarded. The parties to a QDRO must conduct their own analysis based upon their individual needs and then make their own determination regarding what division of benefits is appropriate under their circumstances.
Parties are also free to develop their own methodology for dividing benefits, but the methodology must address each of the four distribution situations (i.e., retirement, withdrawal of contributions, death before retirement, and death after retirement), and the alternate payee can only receive a portion of any amount distributable under the plan. In addition, any method of award selected by the parties must be one that PEBA can readily calculate and administer. If a participant has already retired at the time the QDRO is prepared, the QDRO does not need to address the withdrawal of contributions upon termination of employment and the participant’s death before retirement, because those distributions would not apply to a member who has already retired from the system.
Please keep in mind that any percentages or dollar amounts used in the sample provisions are for illustrative purposes only. The parties should determine the appropriate percentages or dollar amounts for their particular circumstances. Similarly, many of the examples include language awarding interest to the alternate payee. However, it is up to the parties to determine whether or not interest should be part of the award to the alternate payee in each situation. It is also the parties’ responsibility to determine whether the total amounts paid to an alternate payee from a participant’s monthly benefits should be capped or not.
A.
Retirement examples
As discussed in Section III(A) above, the standard benefit payable from the retirement systems upon a participant’s retirement is a lifetime monthly benefit.
1.
Fixed percentage—no pre-marital service
a.
Uncapped award:
Retirement. Upon Participant’s retirement (including disability retirement), the Alternate Payee will receive 50% of the maximum monthly benefit the Participant would have received if he had retired on July 1, 2010. 
The parties will have to determine the appropriate provisions for the underlined portions, including the percentage of the benefit to be awarded to the alternate payee, whether this percentage is based upon the maximum monthly benefit or actual monthly benefit, and the date of the division of the benefits.
b.
Capped award:

Retirement. Upon Participant’s retirement (including disability retirement), the Alternate Payee will receive 50% of the maximum monthly benefit the Participant would have received if he had retired on July 1, 2010, until a total of $10,000.00 has been paid to the Alternate Payee.
As with the prior example, the parties will have to determine the appropriate provisions for the underlined portions, including the additional capped amount of the payments to the alternate payee identified in this example. Unlike the prior example, which provides for an indefinitely ongoing benefit to the alternate payee from the participant’s monthly benefit, this example caps the total amount of the monthly payments that will be paid to the alternate payee. When that total amount has been paid, no further payments will be made to the alternate payee.
2.
Fixed Percentage—pre-marital service (service factor fraction): 

Retirement. Upon Participant’s retirement (including disability retirement), the Alternate Payee will receive 50% of the maximum monthly benefit the Participant would have received if he had retired on July 1, 2010, multiplied by the Participant’s years of service during the marriage divided by the Participant’s years of service as of July 1, 2010. Participant’s years of service during marriage were the Participant’s years of service in the Plan from the January 1, 2005 date of marriage until July 1, 2010. 
As with the prior examples, the parties will have to determine the appropriate provisions for the underlined portions, including the additional date of marriage listed in the second sentence. Because a participant may have gaps in his or her service credit, the parties should not attempt to list a specific amount of service credit for the participant’s years of service during the marriage, but should just list the dates for the beginning and end of the marriage. The language provided in this example applies the service factor fraction to exclude the participant’s pre-marital benefit accruals from the benefits to be divided between the participant and alternate payee.
3.
Fixed dollar amount

a.
Uncapped award:

Retirement. Upon Participant’s retirement (including disability retirement), the Alternate Payee will receive $300 per month. If this amount is more than the Participant’s monthly benefit, the Alternate Payee will receive the Participant’s entire monthly benefit amount.

The parties will have to determine the appropriate dollar amount to be awarded to the alternate payee from the participant’s monthly benefit.
b.
Capped award:
Retirement. Upon Participant’s retirement (including disability retirement), the Alternate Payee will receive $300 per month, until a total of $10,000.00, plus interest, has been paid. If the monthly dollar amount payable to the Alternate Payee is more than the Participant’s monthly benefit, the Alternate Payee will receive the Participant’s entire monthly benefit until the total is paid in full. Interest will begin to accrue on July 1, 2010.  
As with the prior example, the parties will have to determine the appropriate provisions for the underlined portions, including the monthly dollar amount payable to the alternate payee, the capped amount of the total payments, and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue). Unlike the prior example, this language caps the total payments made to the alternate payee from the participant’s monthly benefits.
B.
Withdrawal of contributions examples
As discussed in Section III(B) above, upon a participant’s termination from covered employment, the participant may elect to receive a lump-sum return of the member contributions and interest in his or her member account.
1.
Fixed percentage—no pre-marital service:
Termination/Withdrawal. If the Participant terminates employment and withdraws his retirement contributions, the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, plus interest. Interest will begin to accrue on July 1, 2010.
The parties will have to determine the appropriate provisions for the underlined portions, including the percentage of the participant’s account balance awarded to the alternate payee, the date of the division of benefits, and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue).

2.
Fixed percentage—pre-marital service (service factor fraction):

Termination/Withdrawal. If the Participant terminates employment and withdraws his retirement contributions, the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, multiplied by years of service during marriage, divided by years of service as of July 1, 2010, plus interest. Participant’s years of service during marriage were the Participant’s years of service in the Plan from the January 1, 2005 date of marriage until July 1, 2010. Interest will begin to accrue on July 1, 2010.
As with the prior example, the parties will have to determine the appropriate provisions for the underlined portions, including the additional date of marriage listed in the second sentence. Because a participant may have gaps in his or her service credit, the parties should not attempt to list a specific amount of service credit for the participant’s years of service during the marriage, but should just list the dates for the beginning and end of the marriage. The language provided in this example applies the service factor fraction to exclude the participant’s pre-marital benefit accruals from the benefits to be divided between the participant and alternate payee.
3.
Fixed dollar amount:

Termination/Withdrawal. If the Participant terminates employment and withdraws his retirement contributions, the Alternate Payee will be entitled to $10,000.00, plus interest. Interest will begin to accrue on July 1, 2010.

As with the prior examples, the parties will have to determine the appropriate provisions for the underlined portions, including the dollar amount to be awarded to the alternate payee from the participant’s account balance and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue).
C.
Death before retirement examples

As discussed in Section III(C) above, the provision of a QDRO for the division of benefits upon a participant’s death before retirement must address both the payment of benefits through a monthly benefit and the payment of benefits in a lump-sum return of contributions.
1.
Fixed percentage—no pre-marital service
a.
Uncapped award:
Death before retirement. If the Participant dies prior to retirement:

(a) if a monthly benefit is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the maximum monthly benefit the Participant would have received if he had retired on July 1, 2010, or 50% of the beneficiary’s(ies’) monthly benefit, whichever is less; or,

(b) if a lump sum is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, plus interest.
Interest will begin to accrue on July 1, 2010.
The parties will have to determine the appropriate provisions for the underlined portions, including the percentage of the monthly benefit to be awarded to the alternate payee, whether this percentage is based upon the maximum monthly benefit or actual monthly benefit, the percentage of the participant’s account balance to be awarded to the alternate payee, the date of the division of the benefits, and whether to award interest on the alternate payee’s portion of the participant’s account balance, as well as the accrual date for any such interest. It should be noted that the conditional language in paragraph (a) of the example is not required, and the parties could choose to use only one of the calculations shown in paragraph (a) of the example to determine the portion of the monthly benefit awarded to the alternate payee.
b.
Capped award:

Death before retirement. If the Participant dies prior to retirement:

(a) if a monthly benefit is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the beneficiary’s(ies’) monthly benefit until 50% of the Participant’s account balance as of July 1, 2010, plus interest, has been paid to the Alternate Payee; or,

(b) if a lump sum is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, plus interest.

Interest will begin to accrue on July 1, 2010.


As with the prior example, the parties will have to determine the appropriate provisions for the underlined portions, including the percentage of the beneficiary’s monthly benefit to be awarded to the alternate payee, the percentage of the participant’s account balance to be awarded to the alternate payee, the date of the division of the benefits, and whether to award interest on the alternate payee’s portion of the participant’s account balance, as well as the accrual date for any such interest.
2.
Fixed percentage—pre-marital service (service factor fraction):

Death before retirement. If the Participant dies prior to retirement:

(a) if a monthly benefit is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the maximum monthly benefit the Participant would have received if he had retired on July 1, 2010, multiplied by the Participant’s years of service during the marriage divided by the Participant’s years of service as of July 1, 2010,or 50% of the beneficiary’s(ies’) monthly benefit, whichever is less; or,

(b) if a lump sum is payable to Participant’s beneficiary(ies), the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, multiplied by the Participant’s years of service during the marriage divided by the Participant’s years of service as of July 1, 2010, plus interest.
Participant’s years of service during marriage were the Participant’s years of service in the Plan from the January 1, 2005 date of marriage until July 1, 2010. Interest will begin to accrue on July 1, 2010.
As with the prior examples, the parties will have to determine the appropriate provisions for the underlined portions, including the additional date of marriage. Because a participant may have gaps in his or her service credit, the parties should not attempt to list a specific amount of service credit for the participant’s years of service during the marriage, but should just list the dates for the beginning and end of the marriage. The language provided in this example applies the service factor fraction to exclude the participant’s pre-marital benefit accruals from the benefits to be divided between the participant and alternate payee.

3.
Fixed dollar amount—capped award:
Death before retirement. If the Participant dies prior to retirement:

(a) if a monthly benefit is payable to Participant’s beneficiary(ies), the Alternate Payee will receive $300 per month, until a total of $10,000.00, plus interest, has been paid to the Alternate Payee. If the monthly dollar amount payable to the Alternate Payee is more than the beneficiary’s(ies’) monthly benefit, the Alternate Payee will receive the entire monthly benefit until the total is paid in full; or,

(b) if a lump sum is payable to Participant’s beneficiary(ies), the Alternate Payee will receive $10,000.00, plus interest.

Interest will begin to accrue on July 1, 2010.


The parties will have to determine the appropriate provisions for the underlined portions, including the monthly dollar amount payable to the alternate payee, the capped amount of the total payments, and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue). The parties could also determine that the total monthly payments made to the alternate payee pursuant to paragraph (a) of the example should not be capped, and that those monthly payments from the beneficiary’s monthly benefit should continue indefinitely.
D.
Death after retirement examples

As discussed in Section III(D) above, monthly survivorship benefits payable upon a participant’s death after retirement are not subject to division by a QDRO. Rather, the only benefit divisible by QDRO after a participant’s death after retirement is the lump-sum return of any remaining amount of the participant’s account balance not exhausted through the payment of monthly retirement benefits to the participant. This lump-sum payment is only payable if the participant selected the maximum payment option.
1.
Fixed percentage—no pre-marital service:
Death after retirement. If the Participant dies after retirement, and benefits are not being paid under an optional form death benefit, the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, plus interest, less any amounts already received by the Alternate Payee under this Order. Interest will begin to accrue on July 1, 2010.

The parties will have to determine the appropriate provisions for the underlined portions, including the percentage of the participant’s account balance awarded to the alternate payee, the date of the division of benefits, and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue).

2.
Fixed percentage—pre-marital service (service factor fraction):

Death after retirement. If the Participant dies after retirement, and benefits are not being paid under an optional form death benefit, the Alternate Payee will receive 50% of the Participant’s account balance as of July 1, 2010, multiplied by Participant’s years of service during marriage, divided by Participant’s years of service as of July 1, 2010, plus interest, less any amounts already received by the Alternate Payee under this Order. Interest will begin to accrue on July 1, 2010. Participant’s years of service during marriage were the Participant’s years of service in the Plan from the January 1, 2005 date of marriage until July 1, 2010.
As with the prior example, the parties will have to determine the appropriate provisions for the underlined portions, including the additional date of marriage listed in the final sentence. Because a participant may have gaps in his or her service credit, the parties should not attempt to list a specific amount of service credit for the participant’s years of service during the marriage, but should just list the dates for the beginning and end of the marriage. The language provided in this example applies the service factor fraction to exclude the participant’s pre-marital benefit accruals from the benefits to be divided between the participant and alternate payee.
3.
Fixed dollar amount:

Death after retirement. If the Participant dies after retirement, and benefits are not being paid under an optional form death benefit, the Alternate Payee will receive $10,000.00, plus interest, less any amounts already received by the Alternate Payee under this Order. Interest will begin to accrue on July 1, 2010.

The parties will have to determine the appropriate provisions for the underlined portions, including the dollar amount to be awarded to the alternate payee from the participant’s account balance and whether to provide interest on the alternate payee’s award (and, if so, the date that interest begins to accrue).
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